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Case Number: 81CV100005 

Ctrm: A  

ORDER ON MOTION TO PROTECT LANDOWNER RIGHTS 

 

This matter comes before the Court after a hearing on September 26 and 27, 2021 on a Motion  

of the Plaintiffs to Safeguard Landowners’ rights. 

 

Background 

 

This case is one of longstanding litigation between the Defendant, owner of a very large 

parcel of land in Costilla County, and Plaintiff easement holders, whose rights to the same land 

date back to the Treaty of Guadalupe Hidalgo entered into between the United States and Mexico 

in 1848. A detailed history can be found in Lobato v. Taylor 71 P.3d 938 (2002) and Lobato v. 

Taylor 70 P.3d 1152 (2003).1  

The motion before this Court was filed on April 30, 2021. It alleges that the Defendant 

(Ranch Owner) has violated the Plaintiffs’ (Landowners) easement rights because the Ranch 

Owner has engaged in excessive surveillance, the intimidating use of guns, guard dogs, a 

                                                      
1 Sometimes referred to as Lobato II. 
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helicopter and the improper installation of an electric fence. They also allege the Ranch Owner 

wrongly restricted their rights by not allowing overnight camping by landowners grazing 

livestock and not allowing scouting for firewood.  

In support of this motion the Plaintiffs cite the holding in Lobato v. Taylor 70 P.3d 1152 

(2003) that states in part that this Court’s duty is to “identify all landowners who have access 

rights to the Taylor Ranch and to enter all necessary and appropriate orders to safeguard those 

rights.” For the purposes of this motion the key words are “to enter all necessary and appropriate 

orders to safeguard those rights.” 

In response to the filing of this motion the Ranch Owner moved to dismiss for lack of 

jurisdiction and to close this case, (see ROA June 25, 2021). The Ranch Owner responded to the 

motion to safeguard rights (see ROA July 19, 2021) by alleging that this Court lacks jurisdiction 

because the relief requested in the motion is outside the scope of the limited remand from the 

Supreme Court and that the violations alleged by Plaintiffs were not common to all members of 

the class of landowners.   The Defendant also denies the factual allegations in Plaintiffs’ motion.  

The Court denied the motion to dismiss and declined to close the case. An evidentiary 

hearing was conducted on September 27 and 28, 2021. After the hearing the Court initially found 

that the class of Landowners were properly and adequately represented at the hearing. The Court 

rejected the Ranch Owner’s assertion that only a few Landowners were complaining and that 

they did not represent the class. The Court then made limited findings as to the conduct of both 

parties as well as some general observations. (See transcript dated Sept. 28, 2021, P. 178 L. 14-P. 

188 L. 16).  
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Regarding the Ranch Owner, the Court found that his conduct and that of his agents was 

unacceptably demeaning to the Landowners. However, the Court found that the Ranch Owner 

could use cameras, body cameras, drones, and electric fencing on the property. Generally, the 

Court found that it was acceptable for the Ranch Owner to monitor the property.   

On the other hand, the Court found that the Ranch Owner could not unilaterally make up 

rules and regulations on the property that affected the Landowners. For example, the Ranch 

Owner could not unilaterally make the determination that the Landowners were engaged in any 

activities such as commercial enterprises on the land. The Ranch Owner could not make rules 

regarding the number of cattle that could be grazed on the land. The Ranch Owner could not 

control the amount of firewood to be taken. The Ranch Owner had no authority to prevent the 

Landowners from scouting for firewood on the land. 

The Court ultimately ordered both sides to confer through counsel and, hopefully,  

stipulate as to a list of guidelines to be followed in the future as to regulations on the ranch as 

well as conduct between the Ranch owner and the Landowners. The parties were able to stipulate 

as to some issues, but most issues remain disputed. As a result they submitted a list of stipulated 

and unstipulated rules and regulations to the Court and now ask the Court to choose among them 

so that the conduct of all parties is defined. The Court now declines to do this.  

Discussion 

 The Court notes that the Plaintiffs’ motion to safeguard landowners’ rights contains a 

prayer for relief that asks the Court to order the appointment of a special master “at CVR’s 

expense” in order to address the alleged violations. It specified a procedure to address those 
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violations. Nevertheless, in its oral order of September 28, 2021, the Court required the parties to 

try and reach a stipulation as to the rules that the parties would abide by. Again, the parties could 

not agree. For example, the Ranch Owner asked the Landowners to agree not to cut wood above 

a certain elevation, not to cut pinion pine, and not conduct activities within a certain distance 

from any structure. The Landowners did not agree. The parties have submitted exhibits to the 

Court that delineate the regulations that they agree and disagree upon. They have then submitted 

their positions with regard to these regulations. 

Since the parties could not agree, they now ask the Court to choose what rules and 

regulations to impose. This puts this Court into a position where it would be making rules or, in 

essence, legislating conduct on the property. In other words, the Court would not be judging 

whether conduct was appropriate under the law2, but it would be making laws, rules, and 

regulations.   

In the Court’s view this is very similar, if not the same as asking the Court to legislate. 

Although the Court is required to “identify all landowners who have access rights to the Taylor 

Ranch and to enter all necessary and appropriate orders to safeguard those rights,” Lobato II, 

supra. I find that it is inappropriate for this Court to make up rules or in effect, legislate. The 

reason for this is the parties are not afforded any real opportunity to have any input other than the 

briefs and exhibits provided by the lawyers of the parties during a court proceeding. The idea of 

the Court unilaterally choosing what regulations to impose on these parties is akin to a violation 

of the separation of powers doctrine contained in Article III of the Colorado Constitution. 

Second, if the Court did choose to engage in an ongoing procedure of imposing rules on the 

                                                      
2 The Court has already done this because it implicitly found that the Ranch Holder’s agents’ conduct was 
demeaning to the Landowners. 
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parties, there would be an unfair imbalance because the Landowners are a large group, and the 

Ranch Owner is just one person or entity. Thus, even if there was any real opportunity to 

participate in a political or representative process the Ranch Owner would have much more 

power than any one Landowner. For example, if one landowner had a complaint, w that 

landowner would first have to achieve the consensus of all landowners. On the other hand, the 

Ranch Owner would not have to confer with anyone in order to proceed.  

Because of the reasons stated above, the Court declines the request of the parties to 

specify rules and regulations for any party.  

These findings leave the Court with the option of granting or denying the relief requested 

tin the Motion to Safeguard Landowner Rights. For the reasons stated above, based on the 

findings at the evidentiary hearing, the Court grants the Landowners’ motion and orders that a 

master shall be appointed to decide all disputes between the parties on a case-by-case basis. The 

costs incurred by the master shall be borne by the Defendant Ranch Owner. Therefore, if the 

Ranch Owner has a complaint about the conduct of any Landowner(s), he may engage the 

Master and the Master shall decide the issue. When a Landowner has a complaint about the 

conduct of the Ranch Owner or his agents, the Plaintiff shall cause the Land Rights Council to 

engage the Master and the Master shall decide the dispute.  

The Court shall appoint the Master. When a dispute arises, the Court will confer with the 

parties with regard to such appointment.  

Dated: May 17, 2022 

By the Court: 
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__________________________________________________ 

Kenneth M. Plotz, Judge 
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